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THE LAW OF MALPRACTICE. 
By ALexanperR Yona, of the Suffolk Bar. 


Part Mavpractice. 

Ix a previous article* we considered the 
liability of medical men for malpractice in 
civil cases. They are also liable to crimi- 
nal prosecution when death results from their 
improper treatment. The foundation of all 
criminal liability rests upon malicious in- 
tent, which must be shown to establish the 
ilt of the accused. When positive evi- 
ence of this intent cannot be had, the de- 
ficiency is sometimes supplied by circum- 
stances which are oftenmore convincing than 
direct testimony. Infact, allevidenceis more 
_ or less circumstantial, and the suggestive an- 
tecedents and inevitable sequences of wrong- 
ful acts, seemingly unimportant when con- 
sidered apart, form, when welded together 
by the skilful advocate, a logical chain of 
proofs, by which men are justly held to 

the sevefest penalties of the law. 

The doctrine that every rational being is 
presumed to intend the natural, necessary 
and probable consequences of his acts, is 
especially applicable to the case of a person 
who assumes an office or duty requiring the 
exercise of care or skill. Under such cir- 
cumstances, ignorance or negligence is a 
wilful imposition upon those who are in- 
duced to confide in him. He is liable, there- 
fore, to an indictment for manslaughter if 
death results from hi tice. Themedi- 
cal man who deals with instrumentalities 
which, when abused, are dangerous to hu- 
man life, is presumed to be aware of the na- 
- ture and effects of those remedies or kinds of 
treatment which the experience of the pro- 
fession has condemned as unsafe, and an im- 
plication of malicious intent may fairly be 
drawn from his misconduct, based upon his 
knowledge or means of knowledge in this 


respect. 
A distinction in re to their criminal 
liability for malpractice was formerly made 


a 


against unlicensed or irregular practitioners 
on the authority of Lord Coke, who ex- 
pressed the doctrine in his quaint way :* 
‘« If one that is of the mystery of a physician 
take upon him the cure of a man, and giveth 
him such physic as he dieth thereof, without 
any felonious intent, and against his will, 
it is no homicide. Briton saith, that if one 
that is not of the mystery of a physician 
undertakes the cure of a man, and he dieth 
of the potion or medicine, that is covert 
felony.”? Sir Matthew Hale, however, did 
not believe in this distinction. He ascribed 
a antiquity to the doubt than to the 
octrine, because physic and salves were in 
use before physicians and surgeons.t Black- 
stonef confirms Hale’s opinion, and it a 
from the remark of Baron Hullock, in 
x v. Van Butchell,§ that there had never 
been any judicial decision in favor of the 
distinctionmentioned by Coke. Anapproach 
to it was certainly made in Rex v. Simp- 
son,|| in which the prisoner was an old wo- 
man who resided at Liverpool and occa- 
sionally dealt in medicine. The deceased, 
a sailor who had been discharged from the 
Liverpool Infirmary as cured after undergo- 
ing salivation, was recommended by an- 
other patient to go to her for an emetic, 
‘‘to get the mercury out of his bones.”’ 
She gave the sailor a dose of the solution 
of corrosive sublimate, which caused his 
death. The woman said she had received 
the mixture from a person who came from 
Ireland, and had gone back again. Mr 
Justice Bayley thus laid down the law 
‘‘T take it to be quite clear that if a per- 
son, not of medical education, in a case 
where medical aid could be obtained, under- 
takes to administer medicine, which may 
have a dangerous effect, and thereby causes 
death, such person is guilty of manslaugh- 
ter. He may have no evil intention, and 
may have a good One, but he has no right 
to hazard the consequences, in a case where 
medical assistance may be obtained. If he 
does, it is at his peril. It is immaterial 


+ 1 Hale P. C., 429. 
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‘ whether the person administering the medi- 
cine prepares it himself, or gets it of an- 
other.” 

In the case of Rex v. Williamson,* 
which was tried before Lord es 
in 1807, the prisoner, a man-midwife, 75 
years of age, was indicted for the murder 
of Ann Delacroix. Though not a regular- 
ly educated accoucheur, he was in the habit 
of acting in that capacity among the lower 
classes. It appeared from the testimony of 
a female nurse that the deceased had been 
delivered by the prisoner of a male child on 
Friday, Sept. 17, and on the following Sun- 
day prolapsus uteri was manifested. This 
was mistaken by the prisoner for a remain- 
ing part of the placenta, which had not been 
brought away at the time of delivery, and 
in attempting to bring away the prolapsed 
uterus by force, he lacerated the uterus and 
tore asunder the mesenteric artery, causing 
the death of the patient. The medical tes- 
timony showed that the prisoner must have 
been very deficient in anatomical know- 
ledge, but several women who had been 
delivered by him bore witness to his care 
and attention, and, so far as they cou 
judge, to his skill. 

Lord Ellenborough instructed the jury 
that the charge of murder could not be sus- 
tained, and that to make the prisoner guilty 
of manslaughter the grossest ignorance or 
the most criminal inattention must be prov- 
ed. There was no evidence of want of 
care, and the fact that he had successfully 
delivered many women showed that he 
‘must have had some degree of skill. It 
would seem that having placed himself in a 
dangerous situation, he became shocked 
and confused. I think that he could not 
possibly have committed such mistake in 
the exercise of his unclouded faculties; 
and | own that it appears to me that if you 
find the prisoner guilty of manslaughter, it 
will tend to encompass a most important 
and anxious profession with such dangers 
as would deter reflecting men from entering 
into it.” The jury acquitted the prisoner. 
In this case a desire to give the accused 
the full benefit of the leniency of the law 
was carried beyond proper limits. The i 
norance which he manifested was sotalaie 
gross, and merited severe punishment in 
order to deter incompetent persons from 
endangering the health and lives of human 
beings by their reckless presumption. In 
this way the usefulness of the medical pro- 
fession would be increased and its reputa- 
tion maintained. 


* 4 Carrington & Payne, 398. 


In the case of Rex v. Van Butchell,* 
which was tried in 1829, it was held that 
if a person bona fide and honestly exercis- 
ing his best skill to cure a patient, perform 
an operation which causes the patient’s 
death, he is not guilty of manslaughter, 
and it makes no difference whether such a 
person be a regular surgeon or not, nor 
whether he has had a regular medical educa- 
tion ornot. In this case the accused, though 
not a licensed practitioner, was said to have 
received a regular medical education, and 
there was no proof of unskilfalness against 
him. The indictment char him with 
thrusting a round piece of ivory into and 
up the fundament and against the rectum of 
the deceased, thereby perforating and lace- 
rating the rectum and consing his death. 
The instrument used was a rectum bougie. 

The deceased had been troubled with a 
disease of the rectum, respecting which he 
went to Van Butchell on the 10th of May, 
1829, when the surgeon passed the instru- 
ment into his body, giving him pain and oblig- 
ing him to take to bis bed, from which he 
never rose, having died on the l7th of May. 
Mr. Lloyd, a surgeon, testified for the pro- 
secution that he opened the body of the 
deceased after death, and found a portion 
of the ileum adherent to-the rectum, and 
that, on separating this adhesion, he found 
a small hole perforated through the rectum. 
Mr. Baron Hullock observed that no evi- 
dence had been given respecting the opera- 
tion itself. ‘It might have been performed 
with the most proper instrument, in the 
most proper manner, and yet might have 
failed. 1 think, in point of law, this prose- 
cution cannot be sustained.”’ 

In the more famous case of St. John 
Long,t who was twice indicted for causin 
the death of his patients, it was hel 
that a person undertaking the cure of dis- 
ease, whether he has received a medical 
education or not, who is guilty of gross 
negligence in attending his patient after he 
has applied a remedy, or of gross rashness 
in the application of it, and death ensues in 
consequence of either, is liable to be con- 
victed of manslaughter. Yet the accused 
was acquitted in one of these cases, and 
escaped with a fine in the other, — 
meriting severe punishment in both. 
career, from beginning to end, affords a 
melancholy illustration of human credulity, 

rsisted in, in spite of warnings, conveyed 

y the public press and the spectacle of 
untimely deaths caused by the most flagrant 


Creswell, 493. 440, and 6 
x v. St. John Long, 6 Bingham Car- 
rington & Payne, 423. ; 
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malpractice. Nor was it in a barbarous 
age that the charlatan flourished, among a 
people destitute of culture and refinement, 
and without the advantages of skilful medi- 
cal treatment. He found his willing vic- 
tims in the British metropolis, only forty 
years ago, when Sir Astley Cooper was at 
the height of his fame and the genius and 
skill of Brodie were reaping their rich re- 
ward. Yet next to Sir Astley, whose pro- 
fessional income was enormous, St. John 
Long was the most largely compensated, 
receiving in one year £13,400 from his prac- 
tice. His house in Harley St. was throng- 
ed with patients, and the number of car- 
riages pressing to his door showed that his 
fees were not confined to the poor and 
gnorant. 

Among the eager crowd surrounding his 
enormous inhalers, from which flexible tubes 
extended outward, were representatives of 
the nobility and gentry, waiting their turn 
for a draught of the medicated vapor which 
was believed to have such a magic charm. 
Another of Long’s remedies was a peculiar 
liniment which was said to be wonderfully 
effective in curing all diseases. It was his 
experiments with this application that 
brought him before the criminal bar. e 
victim in the first case was a Miss Cashin, 
a young lady of twenty-four, who had lost 
two members of her family by consumption, 
but enjoyed good health herself. It ap- 
peared that Long told a young lady that 
unless Miss Cashin put herself under his 
care she would die of consumption in two 
months. This remark was communicated 
to Mrs. Cashin, who at once placed her 
daughter under Long’s course of treatment 
in order to avert this result. He caused 
her back to be rubbed with his lotion, 
which produced a very extensive inflamma- 
tion. When his attention was called to 
this result, he examined her back and said 
it was in a beautiful state,* and that he 
would give one hundred guineas if he could 
produce a similar wound on the person of 
some of his patients. The wound at this 
time was about five or six inches square. 
Upon the accused being told that Miss 
Cashin was suffering much from sickness, 
he said it was a benefit; and that these 
symptoms, combined with the wound, prov- 
ed that his system was taking due effect. 
Two days afterwards, when the inflamma- 


* This remark recalls De Quincey’s reference to Mr. 
Howship, the English surgeon, who, the opium-eater 
8, was “enamored of an ulcer.” It appeared that 

» mentioned with 


i a certain ulcer whic seen and which 
called ‘a beautifal 
pp. 21-22, Boston, 1851. 


tion had extended, Long was asked to do 
something to stop her sickness, but he said 
he had a remedy in his pocket, which he 
would not apply, as he knew that sickness 
had been beneficial; and on that day and 
also on the day preceding her death, he 
said she was doing uncommonly well. Mr., 
afterwards Sir Benjamin Brodie, testified 
that he saw Miss Cashin the day before she 
died, and that there was an inflamed place 
on her back as large as a plate, in the cen- 
tre of which was a spot as large as the 
palm of his hand, black and dead, which 
was in a sloughing or mortified state. 
Though he did not think she was in any 
immediate danger, he said that the effect of 
a lotion capable of causing such appear- 
ances would be likely to damage the con- 
stitution and produce disease and danger in 
a person of the age and constitution of the 
deceased, if in perfect health; and that 
these ap nces were quite sufficient to 
account for her death. Several medical 
men, who had examined the body of the 
deceased, stated that on the most careful 
examination they could not discover any 
latent disease or seeds of disease. 

It appeared in evidence that the liquid 
which was used on Miss Cashin’s back was 
the same used for the other patients who 
were treated at the same time, and thought 
they were benefited by it. Twenty wit- 
nesses, among whom were the Marchioness 
of Ormond and Mrs. Ottley, testified for the 
defence that they had been patients of the 
accused, and that they were satisfied with 
his skill and diligence. One of the witnesses 
stated that he should never cease to pray 
for Mr. Long as long as he lived. Another, 
a lady, said that she could never be suffi- 
ciently thankful to him for what he had 
done for her family ; and another, a surgeon 
who had lived in Jamaica for thirty-six 
years, expressed himself perfectly satisfied 
with Mr. Long’s treatment and conduct. 

The court, in this case, while laying down 
the law correctly that the grossest igno- 
rance or the most criminal inattention must 
be proved to convict the prisoner of man- 
slaughter, laid too much stress in charging 
the jury on the favorable testimony of pa- 
tients whose recuperative powers were 
proof against Long’s malpractice, as if the 
fact that some people got well in spite of 
bad treatment Hustified the indiscriminate 
application of a dangerous remedy, whose 
effects in impairing the health of a particu- 
lar patient were more palpable day by day. 
The attention of Long was repeatedly called 
to the increasing sickness of Miss Cashin, 
caused by the terrible inflammation result- 
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ing from his treatment, and his neglect to 
attend to these warnings evinced the gross- 
est ignorance or carelessness, while his as- 
sertion that he had a remedy in his pocket 
which would certainly cure her, showed a 
deception or want of knowledge equally 
criminal. Baron Hullock was evidently in 
favor of a stricter application of the rule 
than that given by his colleague, Mr. Just- 
ice Parke. The jury, however, returned a 
verdict of guilty, but its effect was impaired 
by the imposition of a fine of £250, instead 
of a sentence of imprisonment. 

The result of this trial encouraged Long 
to pursue his evil courses, and within a 
year he was again indicted for causing 
death by the inhalation of noxious vapors, 
and the application of his corrosive and in- 
flammatory liquid. In this case he had it ap- 
plied to the chest of a Mrs. Lloyd, who was 
troubled with a slight affection of the throat 
—globus hystericus. The result of this treat- 
ment was the production of alarge, slough- 
ing ulcer, which Brodie, who was a witness 
for the prosecution, said he never saw pro- 
duced by an ordinary medical application. 
He observed that he did not know of an 
disease which would be benefited by this 
kind of treatment. After stating, in answer 
to questions by the judge, that he had no 
means of knowing anything of the lady’s 
constitution, he said: ‘‘I should believe, 
from evidence I have heard of the way in 
which the inflammation made progress, that 
it proceeded rather from the nature of the 
application than from the constitution of 
the party; but it may have depended on 
both. It is usual to try and ascertain the 
nature of the constitution. We cannot al- 
ways do it, but in using potent remedies 
we use great caution. I cannot form a 
positive opinion whether the liniment was 
rashly used or not, but the impression on 
my mind is, that it was used without due 
caution, and therefore ignorantly, or rashly. 
I have seen many instances of an inflamma- 
tion from external application, but I never 
saw so extensive an effect produced as in 
this instance.” 

Other surgeons, who had attended the 
deceased, said she was a healthy person, 
that there seemed to be no peculiarity of 
constitution which would account for the 
violent effects produced, and that her death 
was occasioned by the extent of the morti- 
fication caused by high inflammation pro- 
duced by some powerful application. Mr. 
Campbell, the surgeon, who attended her 
after she left Long’s care, said that, on ex- 
amining her, he found a very extensive 


wound, covering the whole anterior part of a 


the chest, which, in his opinion, might be 
produced by any strong acid ; that the skin 
was destroyed, and lay in folds on the chest, 
entirely separated ; that the cellular tissue 
was partly destroyed, and there was a con- 
siderable discharge generally; that the 
wound extended from one arm-pit to the 
other nearly, and from the throat down to 
the pit of the stomach; that the skin was 
off both breasts, and the centre of the wound 
was darker, and in a higher state of inflam- 
mation than the other parts ; that he and 
Mr. Vance applied a dressing of spermaceti 
ointment, with a little calamine powder, 
and bread-and-water poultices; at first, gave 
Mrs. Lloyd some odes rient medicine, 
and when gangrene set in, she had bark, 
mineral acid, and quinine. He thought she 
died of the wound, and knew of no disease 
in which the production of such a wound 
would be necessary or proper. It appeared 
that when Long saw the extensive inflam- 
mation on Mrs. Lloyd’s chest, he rubbed it 
with a towel, causing her so much suffering 
that she would not see him again. She 
died in a month from the time she placed 


y | herself under his care. 


It also appeared, from the evidence of her 


mother, that previous to Mrs. Lloyd’s put-. 


ting herself under the care of Mr. Long, 
she had attended three days at the inquest 
held on the body of Miss Cashin. The 

uestion of negligence did not come up in 
this case, as the prisoner did not have an 
opportunity of treating Mrs. Lloyd after 
the first application. The same witnesses 
testified, and essentially the same things 
were proved, as in the case of Miss Cashin. 
Mr. Baron Bailey ruled that gross rashness 
in the application of a remedy, or gross 
negligence in the subsequent treatment of 
a patient, when resulting in death, would 
make any person so acting guilty of man- 
slaughter. As there was no charge of 
negligence, the questions for the jury are, 
Did Mrs. Lloyd die of the wound inflicted 
by the prisoner? If so, then it is no answer 
to say that a different course of treatment 
by Mr. Campbell would have prevented it. 
The second question is, whether the appli- 
cation was felonious? This will depend 
upon whether you think it was gross and 
culpable rashness in the prisoner to apply 
a remedy which might produce such effects, 
in such a manner that it did actually pro- 
duce them. If you think so, then he will 
be answerable to the full extent. The jury 
in this case returned a verdict of not guilty.* 


© We have condensed the account of these cases from 
rom other sources we learn that the fash- 
friends of Long did all they could to prevent the 
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The leading American case on criminal 
malpractice is that of Commonwealth v. 
Samuel Thompson,* the father of the botanic 
system of medicine, who was indicted for 

e murder of Ezra Lovett. It appeared in 
evidence at the trial, which took place in 
Salem, Massachusetts, in 1809, that the 
prisoner came into Beverly, where the de- 
ceased then lived, announcing himself as a 
physician, and professed to be able to cure 
all fevers, whether black, gray, green, or 
ent declaring that the country was 

posed upon by, physicians, who were all 


wrong if he was right. He possessed seve- 


taking its ordinary course after the death of 


law from 
Miss Cashin had excited the indi 
le throughout the country. After the coroner’s jury 
retu a verdict of manslaughter, attempts were 
made to hush up the affair, and it was a long time before 
the warrant was issued for the apprehension of the em- 
ap The court-room, at the trial, was crowded with 
he representatives of rank and fashion, whose sympa- 
thy with the prisoner was undisguised, and the Mur- 
chioness of , his particular friend, was accom- 
modated with a seat on the bench by Mr. Justice Parke, 
and conversed in whispers with the accused during the 
¥ ~ Among the witnesses in Long’s favor 
was the distinguished statesman, Sir Francis Burdett. 
Though Long’s pretensions were denounced by respecta- 
ble magazines and newspaper, the result of these trials 
largely increased his practice. He had the effrontery to 
himself with Galileo, Harvey, Jenner, faee 


of intelligent 


to pe 
and ignorant. After attempting to bully the editors who 
satirized him, 


the saline draught prescribed by Brodie. 

The book is full of nonsense about humoral patholo- 
gy, and the author maintains that his all victims 
would have lived if they had continued in his system. 
Among the testimonials which appear in the work are 
those of Lord Ingestre, Dr. Macartney, the Marchioness 
of Ormond, Lady Harriet Kavanagh, the Countess of 
Buckinghamshire and the Marquis of Sligo. Some of 
them are amusing examples of unreasoning eulogium. 
Among the numerous pamphlets written in defence of 
Long, is one by an anonymous author, who calls him- 
self a graduate of Trinity College, Cambridge, and 
Member of the Middle Temple, and compares the quack 
with Jesus Christ. “But who can wonder,” he says, 
“at Mr. Long’s persecutions? The brightest character 
that ever stept was persecuted, even unto death! His 
cures were all perverted, but they were not the less com- 
plete; they were miraculous, but they were not the less 
certain.” Long is said to have retained his practice to 
the last, when he died of the very disease over which 


circus rider, wh 
ful memorial, “deprived the arts and sciences of an 


the famous font eee who is buried in the same grave- 
.—See Jeaffreson's Book about Doctors, ch: 
6 Massachusetts, 134, 


laudatory | On Thursday, the dece 
ri. | comfortable, but complained of great debil- 


ption | minutes repeated the dose. This last dose 


f| afterw 


that | the deceased, laying his hand on 


ral drugs, which he used as medicine, and 
to which he gave singular names. One he 
called ‘‘coffee,’’ another, ‘‘ well-my-gristle,”’ 
and a third, ‘“‘ram-cats.’’ He treated the 
deceased for a cold, on Monday, the 2nd 
day of January, by first placing his feet, 
with his shoes off, on a stove of hot coals, 
and wrapping him in a thick blanket, cov- 
ering his head. He then administered, in 
the space of half an hour, three emetics, all 
of which operated violently ; the patient in 
the meantime drinking copiously of a warm 
decoction, called by the prisoner coffee. 
The deceased, after vomiting up phlegm, 
but no food, was ordered to a warm bed, 
and appeared to be comfortable, though 
complaining of debility ; in the afternoon, 
he was visited by the prisoner, who admin- 
istered two more of his emetic powders in 
succession, which vomited the deceased, 
who, during the operation, drank of the 
prisoner’s coffee, and complained of much 
distress 


On Wednesday morning, the prisoner 
came, and, after causing the face and hands 
of the deceased to be washed in rum, or- 
dered him to walk in the air, which he did 
for about fifteen minutes. In the afternoon, 
the prisoner gave him two more of his 
emetic powders, with draughts of his coffee. 
appeared to be 


ity. In the afternoon, the prisoner caused 
him to be again sweated, by placing him, 
with another patient, over an iron pan, 
with vinegar, covering them at the same 
time with blankets. On Friday and Saturday, 
the prisoner did not visit the deceased, who 
epasanen to be comfortable, although com- 
plaining of increased debility. 

On Sunday, the debility increasing, the 
prisoner was sent for, and came in the after- 
noon, when he administered another of the 
emetic powders, following it with his coffee, 
which vomited the deceased, causing him 
much distress. On Monday, he appeared 
comfortable, but with increasing weakness, 
until evening, when the prisoner visited 
him, and administered to him another of 
his emetic powders, and in about twenty 


did not operate. The prisoner then admin- 
istered pearlash, mixed with water, and 
repeated his emetic potions. The 
deceased appeared to be in great distress, 
and said he wasdying. The prisoner asked 
him how far the medicine had got down ; 

Tis breast, 
answered, ‘‘ Here ;”’ to which the prisoner 
observed, ‘‘The medicine would soon get 
down and unscrew his navel’’—meaning, a8 


with testimonials from grateful patients and a 
letter from Dr. Ramadge, M.D. Oxon, a Fell 
College of Physicians. This volume is one of 
osities of quack literature. In it he accuses the most 
distinguished medical men of the day of gross igno- Z 
rance, and charges them with having conspired together 
to crush him, from jealousy of his success and envy of 
his income; and attributes the death of Miss Cashin to 
he Dfessed to have complete control. Consum 
carried him off at the age of 37. He was buried ite 
cemetery of Kensal Green, where his grateful patients | 
erected an elegant and costly monument to his memory, 
with an inscription which expresses their appreciation o 
his worth. It compares favorably with the inscription 
on the near of Andrew 
eminent professor and liberal patron”; and Lopes 
monument is a far more graceful structure than , 
which covers the remains of Dr. Morrison, “ hygeis 
} 
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was supposed by his hearers, that it would 
operate as a cathartic. 

Between nine and ten o’clock in the eve- 
ning, the deceased lost his reason, and was 
seized with convulsive fits—two men being 
required to hold him in bed. After he was 
seized with convulsions, the prisoner thrust 
down his throat one or two doses of his 
emetic powder, and remarked to the father 
of the deceased, that his son had got the 
hyps like the devil, but that his medicines 
would fetch him down—meaning, as the 
witness understood, would compose him. 
The next morning, the regular physician of 
the town was sent for; but the patient was 
so completely exhausted that no relief 
could be given. The convulsions and the 
loss of reason continued, with some inter- 
vals, until Tuesday evening, when the de- 
ceased expired. 

From the evidence, it appeared that the 
coffee administered was a decoction of 
marsh rosemary, mixed with the bark of 
bayberry-bush, which was not supposed to 
have injured the deceased. But the pow- 
ders, which the oo said he principally 
relied upon in his practice, which formed 
the emetic so often administered by him to 
the deceased, was the pulverized plant com- 
monly called Indian tobacco, the lobelia 
inflata of Linneus, of which, as a medical 
witness testified, four grains form a 
ful puke. The testimony of the only wit- 
ness for the government who had been under 
Thompson’s care proved unexpectedly fa- 
vorable to the accused. He said that he 
had been the prisoner’s patient for an op- 
pression in the stomach; that he took his 
emetic powders several times, in three or 
four days, and was relieved from his com- 
plaint, which had not since returned ; and 
there was no evidence in the case that the pri- 
soner, in the course of his very novel practice, 
had experienced any fatal accident among 
his patients. As the court were satisfied 
that the evidence produced on the part of 
the Commonwealth did not support the in- 
dictment, the prisoner was not put on his 
defence. 

Chief Justice Parsonsdelivered the charge 
to the jury, of which we can only present a 
general outline. He observed that as there 
was no proof of malice express or implied, 
the charge of murder could not be sustained. 
‘But, though innocent of the crime of mur- 
der, the prisoner, on this indictment, may be 
convicted of manslaughter if the evidence be 
sufficient; and the Solicitor-general strongly 
urged that the prisoner was guilty of man- 
slaughter, because he rashly and presump- 
tuously administered to the d a 


deleterious medicine, which, in his hands, 
by reason of his gross ignorance, became 4 
deadly poison. The prisoner’s ignorance in 
the case is very apparent. On any other 
ground consistent with his innocence, it is 
not easy to conceive that, on the Monday 
evening before the death, when the second 
dose of his powerful emetic had failed to 
operate, through the extreme weakness of 
the deceased, he could ex a repetition 
of these fatal poisons would prove a cathar- 
tic, and relieve the patient; or that he could 
mistake convulsive fits, symptomatic of ap- 
proaching death, for a hypochondriac affec- 
tion. But on considering this point, the 
court were all of the opinion, notwi 

ing this ignorance, that if the prisoner acted 
with an honest intention, and expectation of 
curing the deceased by this treatment, al- 
though death was the result unexpected to 
him, he was not guilty of manslaughter. 

“If, in this case, it had appeared in evi- 
dence that the prisoner had, in administer- 
ing this Indian tobacco, experienced its in- 
jurious effects, in the death or bodily hurt 
of his patient, and that he afterward admin- 
istered it in the same form to the deceased, 
and he was killed by it, the court would 
have left it to the serious consideration of 
the jury, whether they would presume the 
prisoner administered it from an honest in- 
tention to cure, or from obstinate rashness 
and foolhardy presumption, although he 
might not have intended any bodily harm 
to his patient. If the jury should have 
been of this latter opinion, it would have 
been reasonable to have convicted the pri- 
soner of manslaughter at least; for it would 
not have been lawful for him again to have 
administered the medicine, of which he had 
such fatal experience. It is to be exceed- 
ingly lamented that people are so easily 
persuaded to put confidence in these itine- 
rant quacks, and to trust their lives to 
strangers without knowledge or experience. 
If this astonishing infatuation should con- 
tinue, and men are found to yield to the 
impudent pretensions of ignorant empiri- 
cism, there seems to be no adequate remedy 
by a criminal prosecution, without the in- 
terference of the Legislature, if the quack, 
however weak and presumptuous, should 
prescribe with honest intention and expec- 
tation of relieving his patients.”’ 

With the law thus applied to the facts of 
the case, there was no alternative for the 
jury under the instructions of the court but 
to acquit the prisoner. The result of this 
trial created so much excitement among 
the people of Massachusetts that the Legis- 
lature passed a law making it illegal for 
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any person to practise medicine or surgery 
without being duly qualified. This statute 
having since been repealed, the only re- 
straints upon the abuse of the privileges 
which every man possesses to exercise the 
healing art is to be found in the common 
law. It becomes, therefore, a matter of 
grave importance to the security of society, 
as well as to the honor and efficiency of the 
medical profession, which are endangered if 
human life can be jeopardized with impunit 
by sciolists and charlatans, to test the soun 
ness of the doctrines laid down by the Su- 

reme Court on the trial of Thompson 

y those fundamental principles of juris- 
prudence which can alone give enduring 
value to its decisions, and to ascertain 
whether they were so pertinently applied to 
the facts by the distinguished jurist who 
delivered the opinion of the court as to 
make the case as a whole in harmony with 
the weight of judicial authority and a con- 
trolling precedent for future adjudications. 

-In considering this question we shall as- 
sume as matter of law that in reference to 
criminal liability, regular and educated, 
and irregular and illiterate practitioners 
stand on the same fvoting. is rule was 
early applied in England, where severe pen- 
alties are imp on the unlicensed prac- 
titioner, and that it is still in force there is 
evident from the remark of Chief Baron 
Pollock, in a recent case,* that “it is no 
crime to administer medicine, but it is a 
crime to administer it so rashly and care- 
lessly as to produce death; and in this re- 
spect there is no difference between the 
practitioner and the greatest 
quack. 

This doctrine is peculiarly applicable in 
those States where there are no statutory 
restrictions on the right of any person to 
practise medicine. Although malicious in- 
tent is necessary to establish criminal lia- 
bility, yet, as we have seen, it will often be 
inferred from circumstances. Thus, where 
&@ person assumes a position requiring the 
exercise of skill or care, his ignorance, or 
negligence, when resulting in the death of 
another, is indictable either as murder or 
manslaughter. This is reasonable, for no 
emg has a right to endanger human life 


undertaking a duty for which he is in- | M 


competent; and if competent, his careless- 
ness in the performance of it is tantamount 


to wilful misconduct. For these reasons | ™ 


there is little distinction except in de 
between a positive will to do wrong and an 
indifference whether wrong is done or not.f 


® Regina v. Crick, 1 Foster & Finlason, 519. 
t "s Criminal Law, 4th ed., vol. i. § 389. 


It was held by very early authorities that 
where persons employed about such of 
their lawful occupations from which dan- 
ger may probably arise to others, neglect 

ordinary cautions it will be manslaugh- 
ter at least on account of such neglect.* A 
familiar application of the doctrine is in 
cases where death results from want of due 


care by the driver of a cart or carriage.t 
Between wilful mischief and negli- 
gence, said Lord Chief Justice an, the 


boundary line is hard to trace; I should 
rather say impossible. The law runs them 
into each other, considering such a degree 
of negligence as some proof of malice.f 
And, although carelessness in the exercise 
of a lawful occupation does not ordinarily 
equal in degree the criminality arising from 
a violation of law, yet it has been held by 
very high authority that a man may, by a 
neglect of duty, render himself liable to be 
convicted of manslaughter, or even of 
murder.§ This doctrine was applied in the 
case of an engineer of a mine who deserted 
his post, leaving the engine in charge 
of a person who, as he was informed, 
was incompetent, whereby death ensu- 
ed. _ In a note to Russell on Crimes, 
the editor says Lord Campbell disc 

this case with him, and they fully concurred 
that a man might render himself equally 
culpable by neglect to do his duty as by a 
wilful act 


These principles are y ap 
to the practitioner of icine, who, in the 
exercise of a lawful and honorable voca- 
tion, deals with instrumentalities which, 
when abused, whether through ignorance, 
negligence, or design, are dangerous to hu- 
man life. The rights and privileges which 
the his profession are 
accompani imperative and wei 
obligations. Hias he a right to efi md 
potent remedies of the materia medica in 
such a way as to destroy human life, and 
then shield himself with the excuse that 
though ignorant of the character and effect 
of the medicines he prescribes, and of the 
nature of the disease, he yet administered 
them with the honest intention of curing the 

ient? This is the doctrine laid down in 
ompson’s case, and in a similar case in 


+ Poster, 208, 1 East Pleas of the Crown, c. 5, § 38, 


Crown, c. 38, 
i. p. 867. tes v. mins, 7 Carrington & Payne, 499. 
Lynch v. Nurdin, 1 Q. B. 81. 
Per Lord Campbell, C. J. Regina v. Lowe, 3 Car 
rington 23 


ae ol. i. p. 876, note z. 


issouri. 
| w | 58; 1 East Pleas of the 
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It is admitted in both these cases that if 
the person assuming to be a physician have 
so much knowledge of the fatal tendency 
of the prescription that it may be reasona- 
bly presumed that he administered the medi- 
cine from an obstinate and wilful rashness, 
and not with an honest intention and ex- 
pectation of effecting a cure, he is guilty of 
manslaughter at least, though he might not 
have intended any bodily harm to the pa- 
tient. But it is difficult to see any distinc- 
tion in principle between gross ignorance 
and such negligence as we have shown is 
deemed criminal. The question is not 
whether positive malice existed, for the dri- 
ver of the cart or the engineer of the mine 
in the cases cited could not be charged with 
it. Due circumspection was required of 

hem, and the excuse that they were igno- 
ant that their misconduct might result 
atally would not have availed them, for it 
s a well-settled principle of law, which 
was enforced in these cases, that every man 
is presumed to intend the ordinary, natural 
and probable consequences of his acts. 

The force of this presumption is not less- 
ened, but increased, in the case of a medical 


man, because a higher degree of care. and | i 


skill is required in the treatment of disease 
than in driving carts or attending to ordi- 
nary occupations, and the injurious conse- 
quences of ignorance or negligence are 
proportionately greater. All the cases 

that the regular or irregular prac- 
titioner who causes death by gross negli- 
gence is guilty of manslaughter. The doc- 
trine laid down by Sir Matthew Hale, and 
followed by Blackstone in his Commenta- 
ries, that want of skill is not criminal in the 
physician or surgeon who honestly endea- 
vors to effect a cure, though the patient 
die from the treatment, was relied upon in 
Commonwealth v. Thompson*, but it lacks 
the force of a decision by a court, and is 
opposed to the weight of judicial authority. 
In Rex v. Van Butchell, + where Baron 
Hullock quoted Hale’s view with approval, 
no want of skill or knowledge was shown, 
and the prisoner was acquitted. The re- 
marks of the learned judge in support of 
the doctrine, in that case, not being neces- 
sary to its decision, are not authority, 

In Rex v. Williamson,t and Rex v. 
St. John Long,§ where the court erred, 
not in the statement of the law, but 
in its application to the facts, it was held 
that gross ignorance from which death re- 
sults is criminal. And in Rex v. Simpson, || 

* 6 Mass, 134. + 7 Barnewall & Creswell, 493. 

6 440, and 6 Carrington & Payne, 423. 

5 Carrington & Payne, 333. , 


Mr. Justice Bayley laid down the rule in 
still stronger terms. In the later cases the 
principle has been steadfastly enforced and 
the facts have been rigidly scrutinized, so 
‘as to impress upon the jury the full respon- 
sibility of the defendant. 

It will be useful to show by these cases 
the extent of the liability of the medical 
practitioner. Thus, in Rex v. Spiller,* the 
prisoner was indicted for 
causing the death of a child afllicted wi 
scald head, by applying plasters made of 
corrosive and dangerous ingredients all 
over its head. Death resulted, in the opin- 
ion of the medical witnesses, from slough- 
ing of the scalp, which they thought might 
have been produced by the plasters, the 
composition of which was not shown at 
the trial. Baron Bolland, who, with Mr. 
Justice Bosanquet, tried this case, ruled 
that ‘if any person, whether a regular or 
irregular medical man, professes to deal 
with the life or health of his majesty’s sub- 
jects, he is bound to have competent skill 
to perform the task that he holds himself 
out to perform ; and he is bound to treat . 
his patients with care, attention and assidu- 
ity.” In the Ferguson case,t the prisoner, 
who for nearly thirty years had carried onthe 
business of an apothecary and man-midwife, 
with a very considerable practice, having 
among others attended the deceased at the 
birth of all her children, was tried for man- 
slaughter for making use of a metal instru- 
ment, known as a vectis or lever, in such a 
way as to cause death. It was proved by 
the medical witnesses first, that the instru- 
ment was a dangerous one, and improper to 
be used at that stage; and secondly, that 
it must have been used in a very improper 
manner, and in an entirely wrong direction. 
Mr. Justice Coleridge told the jury that it 
was for them to determine whether the in- 
strument was the cause of death, and 
whether it had been used by the prisoner 
with due and proper skill and caution, or 
with gross want of skill or attention. ‘‘ No 
man,’’ he said, ‘‘ was justified in making 
use of an instrument in itself a dangerous 
one, unless he did so with a proper degree 
of skill and caution.” 

In another case,J where the prisoner was 
indicted for manslaughter in causing death 
by administering to a patient with the small- 
es large doses of Morrison’s pills, Lord 

yndhurst, C.B., after saying that there 
was no difference between the licensed and 
unlicensed practitioner in regard to criminal 
liability, held that, in either case, if a party, 

5 Carrington & Pa Lewin, 

t Rex ». Webb, 1 Moody & Robinson, 405. 
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having a competent degree of skill or 
knowledge makes an accidental mistake in 
his treatment of a patient, through which 
death ensues, he is not thereby guilty of 
manslaughter ; but if, when proper medical 
assistance can be , & person totally ig- 
norant of the science of medicine takes on 
himself to administer a violent and danger- 
ous remedy to one laboring under disease, 


and death ensues in consequence of such | ce 


act, then he is guilty of manslaughter.* 
These, and other cases, hereafter cited, 
show that ignorance is no excuse for the 
improper treatment of a patient by a person 
assuming to be a physician, and that he will 
be held criminally accountable for the fatal 
result caused thereby. 

The doctrine has been extended still far- 
ther, and it has been held that where death 
is accelerated by the misconduct of the phy- 
sician he is equally culpable, even though 
the disease would otherwise have had a fatal 
termination. This principle was laid down 
in a recent caset in which a wheelwright, 
who had been treated for cancer on his lip 
in an Infirmary where it was cut out, had 
~ another on his cheek six months afterward. 
He consulted the surgeons who had per- 
formed the operation, and they told him it 
would be dangerous to use the knife again, 
and that he had better not have any means 
attempted. 

The prisoner, a blacksmith, was then 
brought to the deceased, and he said he 
could cure him. The deceased consented 
to place himselfin the hands of the prisoner, 
who put some kind of oil on his face, an 
then applied some kind of powder, which 
caused the greatest agony. The man died 
in nine days. The prisoner was asked by 
the family whether what he was going to 
do was likely to injure the patient’s health. 
He said it would not, and that in less than 
a fortnight he would be able to come and 
see him. 

Mr. Sweeting, a surgeon, stated that he 
saw the deceased in July, and told him it 
was a cancer, which eventually must prove 
fatal, and that he had better not do any- 
thing to it. He was in tolerably good 
health. Saw him several times, and on the 
19th of November ; he then appeared more 
cheerful and better. Saw him soon after 
he had been under the prisoner. There 
was a line of demarcation around the tumor, 
and all the tissues were destroyed, as if 
some powerful caustic had been applied. 
The general symptoms showed poisonin 
by some irritant poison. Corrosive subli- 

W 1M & 405. 

Rex ebb, oody & Robinson, 


” 1 Foster & Finlason, 521. 
Von VIL—No. la 


mate is sometimes applied to wounds, but 
not to cancer. Caustic was applied to can- 
cers, but it was dangerous to apply it to a 
large surface. The quantity used should be 
very small. Made a post-mortem examina- 
tion of the body. ere were marks of 
extensive inflammation in the bowels, and 
numerous ulcers. They were the effects of 
mercury applied to the tumor. The de- 

ased died from the effects of corrosive 
sublimate. Knew the case was hopeless. 
The deceased might have died within twelve 
months, but the death was accelerated. 
Three witnesses were called for the defence, 
who stated that the prisoner had cured them 
of cancer. 

Baron Watson directed the ju 
the prisoner guilty if they considered he 
took upon himself the responsibility of at- 
tending to a patient suffering under cancer, 
when he, the prisoner, was not qualified for 
that a If he used dangerous appli- 
cations, he was bound to bring skill in their 
use ; and he, the judge, thought that the 
prisoner’s education and employment made 
the use of these highly dangerous substances 
almost amount to a want of skill. The j 
must, however, say whether what the pe: 
soner did, produced or accelerated the death 
of the deceased; or whether the prisoner, 
in their opinion, had acted with negligence 
in using his remedies. The prisoner was 
found guilty, and sentenced to 
months imprisonment. 


ew 


in the i 


to find 


Inet 88 
istration of medicine is criminal, 


d| whether the person so acting is a regular 


physician or a quack, was reiterated by 
Chief Baron Pollock, in the case of Regina 
v. Crook* (1859), in which an herb-doctor, 
after examining a child which was brought 
to him for advice, gave the woman who had 
charge of it a bottle of infusion of lobelia 
inflata, and directed her to give the child 
two teaspoonfuls of the infusion three times 
aday. In this case, the jury acquitted the 
prisoner, it appearing that she stopped ad- 
ministering the remedy after having given 
the child some doses of the infusion for 
several days, as she thought it got better ; 
though the medical witnesses were of opin- 
ion that it died of over-doses of lobelia, 
which is an acro-narcotic poison, and is 
occasionally used as a medicine by regular 
practitioners. 

We may remark here that in practice 
there is little danger that innocent persons 
will be unjustly convicted if all individuals 
who assume to act as physicians are held 
responsible for the exercise of competent 


® 1 Foster & Finlason, 519, 
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care and skill, for courts and juries are pro- 
verbially lenient in criminal cases, and are 
inclined to give the prisoner the benefit of 
every reasonable doubt. An illustration of 
this is seen in the case of Regina v. Bull,* 
which was tried in 1860. The prisoner, a 
medical man, was indicted for the man- 
slaughter of his mother. He lived with her, 
and she being ill he got a drachm of prussic 
acid, which filled one-fourth of an ounce 
bottle. After she came in from a walk he 
gave her some of the prussic acid; she 
went up stairs and, while taking off her 
bonnet, died. The prisoner said he had 
given her four drops, but it appeared that 
the bottle had lost much more. The cork, 
however, was broken, and the bottle was 
loose in his pocket. The medical men 
called for the prosecution gave very ob- 
scure and confused evidence as to the rela- 
tive strengths of different preparations of 
prussic acid, as to the mode of measuring 
‘‘drops,”’ as to the quantities contained in 
‘‘drops,’’ and as to the quantity likely to 
kill. But it appeared that the cork being 
partly in would very much affect the quan- 
tity of a drop, and that the state of a per- 
-son’s body might vary the effects of a few 
drops of the poison. 

Lord Chief Justice Cockburn thus charged 
the jury: ‘‘The prisoner is indicted for 
manslaughter, on the ground of his having 
administered a deadly drug with culpable 
negligence. If a person takes upon him- 
self to administer a dangerous medicine, it 
is his duty to administer it with proper 
care ; and if he does it with negligence he 
is guilty of manslaughter. But do the 
facts here show such culpable negligence 
on the part of the prisoner? If, indeed, 
the prisoner had given the deceased all that 
was missed from the bottle, it would be so, 
‘ for the quantity would have been so large 

that it must have been the grossest negli- 
gence. But the cork was found broken and 
half out of the bottle, so that it is impossi- 
ble to say how much of the poison might 
not have escaped ; or, again, the cork being 
half gone, the liquid might have dropped 
faster than the prisoner supposed, and if so, 
it would not be such culpable negligence as 
would make him criminally responsible. If 
you think there was not such negligence, 
acquit the prisoner.”’ The jury returned a 
verdict of not guilty. 

The principles which we have stated, and 
the authorities sustaining them, show con- 
clusively the unsoundness of the doctrine 
laid down in Commonwealth v. Thompson, 
that an honest intention to cure will be a 


* 2 Foston & Finlason, 201. 


good defence to a criminal prosecution 
against a person, whether a regular practi- 
tioner or not, who by gross ignorance 
causes the death of his patient. e law 
in cases of this kind does not stop to ana- 
vy and dissect with metaphysical nicety 
the motives of awrong-doer. The security 
of human life would be imperilled if proof 
positive of evil intent were required to con- 
vict him. Under these circumstances mal- 
ice is presumed from misconduct. 

‘‘ There is a principle of universal applica- 
tion—which lies at the foundation of all our 
criminal jurisprudence,”’ said Chief Justice 
Bigelow in a recent Massachusetts case,* 
‘‘ which is, that every person is held to con- 
template and be responsible for the natural 
consequences of his own acts.”’ This fa- 
miliar principle fixes the criminal liability of 
malfeasants like Samuel Thompson and St. 
John Long. The learned judge in the case 
just referred to, in delivering the opinion of 
the full bench, extends the doctrine so far 
as to hold that a person who wilfully in- 
flicts upon another a dangerous wound with 
a deadly weapon, from which death ensues, 
is guilty of murder or manslaughter, as the 
evidence may prove, although through 
want of due care or skill, the improper 
treatment of the wound by surgeons may 
have contributed to the death. ‘‘ This very 
neglect of the wound, or its unskilful and 
improper treatment,”’ it is observed, ‘‘ which 
were of themselves consequences of the cri- 
minal act, which might naturally follow in 
any case, must in law be deemed to have 
been among those which were in contem- 
plation of the guilty party and for which he 
is to be held responsible. The rule has its 
foundation in a wise and sound policy. A 
different doctrine would tend to give immu- 
nity to crime, and take away from human 
life a salutary and essential safeguard. 
Amid the conflicting theories of medical 
men and the uncertainties attendant on 
the treatment of bodily injuries, it would 
be easy in many cases of homicide to raise 
a doubt as to the immediate cause of death, 
and thereby to open a wide door by which 
persons guilty of the highest crime might 
escape conviction.” 

In this case, the prisoner was engaged in 
the performance of an unlawful act. But 
it is settled that gross rashness or negli- 
gence in the performance of a lawful act, 
when producing death, is also criminal, 
though there may sometimes be a difference 
in the degree of criminality. Driving a 
carriage or a cart is a lawful act, and yet 
we have seen that carelessness in the dri- 


* Commonwealth v, Hackett, 2 Allen, 136. 


. 


CRIMINAL MALPRACTICE. 


ll 


ver, when causing death, may make him 
guilty of manslaughter. It is clear, there- 
ore, that the medical man who assumes 
more important responsibilities, more deli- 
cate duties, requiring the exercise of spe- 
cial knowledge and acquirements, will incur 
criminal liability when fatal consequences 
result from his gross ignorance or careless- 
ness. ‘‘I call it acting wickedly,”’ said a 
distinguished English judge, ‘“‘ when a man 
is grossly ignorant, and yet affects to cure 
people, or when he is grossly inattentive to 
- their safety.’’* 

In Commonwealth v. Thompson, the 

prisoner was shown to have persisted in the 
administration of a dangerous remedy, 
when it was clearly evident that every fresh 
dose produced increased debility and dis- 
tress, and weakened the vital powers to an 
alarming extent; and even when convul- 
sions and loss of reason which only too 
clearly foreboded his victim’s approaching 
end had set in, he forced the poisonous 
drug down the throat of the dying man. 
‘There could be no reasonable doubt,” 
said the Chief Justice, in that case, ‘‘ that 
the deceased lost his life by the unskilful 
treatment of the prisoner.’”? Yet the court 
instructed the jury that this ignorance 
was not criminal, and that he did not ex- 
hibit such obstinate rashness and foolhardy 
presumption as, if proved, would make him 
guilty of manslaughter, although he might 
not have intended any harm to his patient. 
In this case we hardly know which most to 
condemn, the unsoundness of the law, or 
the perversion of the facts by the court. In 
the case of St. John Long, in which the 
legal doctrines laid down were more con- 
formable to well settled principles, though 
the malpractice was of the same gross and 
criminal character, the court palliated his 
criminality by laying stress on the fact that 
witnesses, who with one exception were 
persons unskilled in medical science, had 
testified that they thought the quack bene- 
fited them by the same treatment by which 
he killed Miss Cashin and Mrs. Lloyd. A 
similar view was taken in Thompson’s case. 
This evidence instead of diminishing, clearly 
increases the guilt of the offenders. The 
mere fact that a person assuming to be a 
physician applies the same dangerous reme- 
dy to persons of different ages, sexes and 
habits of life, regardless of individual con- 
stitutions and idiosyncrasies, is itself a 
proof of his profound ignorance or reckless 
disregard of the first principles of medical 


science. 


* Per Mr. Justice Parke in Rex vr. Fulz, 4 Carrington 
& Payne, 398, 


To make such testimony of any weight in 
favor of the prisoner it should have been 
shown that the treatment pursued in each 
case was dictated by and adapted to its in- 
dividual requirements. That any patients 
survived the malpractice of Thompson and 
Long is evidence not of the skill of the 
quack, but of the power with which nature 
has endued some people of being proof 
against the mismanagement of medical pre- 
tenders. Every intelligent practitioner 
knows that genuine professional skill con- 
sists in the power of detecting the essential 
features of each case, and of adapting the 
treatment to them. His knowledge and 
experience are only valuable so far as they 
enable him to discriminate between these 
essential characteristics which determine 
the disease and the treatment, and the 
merely incidental accompaniments which 
tend to mislead the superficial observer who, 
in a comparison of cases, mistakes simi- 
larity for identity. Ignorance of this fun- 
damental principle of diagnosis vitiates the 
reasoning of the courts in the cases of Long 
and Thompson. 

We are aware that the rule of evidence 
which excludes the proof of collateral facts 
in order that the minds of the jury may not 
be diverted from the real point at issue, and 
that counsel may not be obliged to meet 
testimony which, not having hal notice of 
its character, they would be unprepared to 
rebut, does not in cases of this kind allow 
Witnesses to testify as to the prisoner’s 
treatment in other cases, except to show 
the result of such treatment.* This rule, 
however, makes the assumption of the 
court in the cases of Thompson, and Long, 
that the cure of some patients, without 
knowing wherein their cases essentially re- 
sembled or differed from the one at bar, was 
proof that the prisoner was not so grossly 
negligent as to be guilty of manslaughter, 
wholly untenable. How could the court 
pronounce confidently upon this point when 
the materials for forming such a judgment 
were not either in fact or in law before 
them? They admitted the opinion of un- 
professional persons that the prisoner had 
skill, but even if such opinions were compe- 
tent evidence, which we doubt, the weight 
which could reasonably be attached to them 
was too small to justify the presumptions 
drawn by the court. 

The rule respecting the admission of. tes- 
timony to which we have adverted was en- 
forced in a recent English case.t The pri- 
soner, who had formerly been a butcher by 

* Greenleaf on Evidence, 9th ed., vol. i. p. 73. 
t Regina v. Whitchead, § Carrington & Kirwan, 202, 


MEDICAL AND SURGICAL JOURNAL. 


trade, but had practised as a surgeon with- 
out any legal ep ey for many years, 
was indicted for causing the death of his 
patient by gross ignorance in performing 
an operation for disease of the bone. For 
the prosecution four or five medical practi- 
tioners were called who had seen the de- 
ceased after he had left the prisoner, and 
before his death, and each of them express- 
ed his opinion that the treatment pursued by 
the prisoner exhibited the grossest and most 
culpable ignorance. The defendant’s coun- 
pro to call witnesses to prove 
that the prisoner had treated them for simi- 
lar complaints successfully, and cited Rex 
v. Williamson. In that case Lord Ellenbo- 
rough admitted evidence that the prisoner, 
who was indicted for the manslaughter of 
a woman whom he had attended as a man- 
midwife, had delivered many other women 
at different times with perfect success. 
Mr. Justice Maule then said :—‘ In Rex 
v. Williamson the witnesses were asked 
nerally their opinions causé@ scientie. 
Neither on the one hand or the other can 
other cases treated by the prisoner be gone 
into. The attention of the eA must be 
confined to the present case.’ e learned 
judge, however, did not restrict the evi- 
dence to statements of the witnesses that 
they had been successfully treated by him, 
but allowed them to testify to their opinion 
of his skill, and the counsel for the prose- 
cution very properly commented on the cir- 
cumstance that in a matter of science and 
opinion no medical witness was called for 
the defence. While the judge in this case 
was right in not permitting the facts of 
other cases to be gone into, he erred in 
allowing unprofessional witnesses to ex- 
press their opinions on matters of science 
or skill, which in such cases is exclusively 
the province of the medical expert, and the 
same objection applies to the similar latitude 
allowed in the Williamson case by Lord 
Ellenborough. Mr. Justice Maule, in the 
case above mentioned, ruled that if a medi- 
cal or any other man caused the death of 
another intentionally, that would be mur- 
der; but when a person not intending 
to kill, by his gross negligence, unskilful- 
ness and ignorance, caused the death of an- 


other, then he was guilty of culpable homi- | 7° 


cide. The prisoner in this case was found 
guilty and sentenced to imprisonment for 
twelve months. 

This review of the principles and authori- 
ties shows the criminal liability which the 
law imposes on the person who, whether a 
medical man or not, causes the death of 
his patient by gross recklessness, ignorance 


or negligence, and not only justifies the 
remark of an able writer on criminal law, 
that if Samuel Thompson had been tried jn 
Essex, England, in place of Essex, New 
England, his fate might have been different,* 
but warrants the assertion, in view of the 
more rigid but equitable application of well- 
settled principles since his case was tried 
that such misconduct as he exhibited would 
if it resulted fatally now, subject an offend- 
er to severe puishment in either country. 


Reports of Medical Societies, 


MIDDLESEX EAST DISTRICT MEDICAL SOCIETY. 
SAMUEL W. ABBOTT, M.D., SECRETARY. 


Tms Society met on Wednesday evening, 
Dec. 7th, at the house of the President, Dr. 
Chapin, in Winchester. The following re- 
port was read by Dr. Winsor, of Winchester, 
who had been appointed, as a committee on 
the subject of galvanized iron pipes, at a 
previous meeting : 

“Does galvanized iron impart any poi- 
oe quality to water conducted through 
it 

The committee appointed to investigate 
and report on this question submits the fol- 
lowing statement, premising, however, that 
it cannot be regarded as complete :— 

Ist. The process of manufacturing gal- 
vanized iron consists simply in immersing 
iron in molten zinc, and removing it when 
coated with zinc to a degree found practi- 
cally sufficient to protect the iron from oxi- 
dation. The iron is first freed from rust 
and light dirt by the action of dilute sul- 
phuric acid, in which it lies awhile—a pro- 
cess technically termed “‘ pickling.’’ Unless 
iron is free from oxide it cannot be “ gal- 
vanized,”’ but when, thus prepared, it is 
dipped into melted zinc, that metal at once 
begins to deposit on its surface, just as co 
per deposits from its solution upon a bright 
knife-blade, and the action 
which occurs during the process of deposit 
is obvious upon the most careless examina- 
tion of any large surface of well galvanized 


n. 

 enorle Cyclopedia states that a 
small proportion of mercury is added to 
the zinc before it is melted; but that prac- 
tice has been abandoned, as quite unneces- 


* Bennett & Heard’s Leading Criminal Cases, 2d ed., 
vol. i. pp. 54-58 he doctrines we have laid down are 
very fully supported in this volume. Sce alsothe same 
views set forth in Russell on Crimes, 9th London edition 
vol, i. pp. 536, 
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sary, and no metals are now employed but 
simple metallic iron and zinc. e manu- 
facturers are more scrupulous than others 
about the quality of the zinc used, going 80 
far as to refine their zinc, rejecting all ‘‘ bat- 

zinc’ as more liable to adulteration, 
and refraining from adding any lead to the 
residuum in the kettles, as is done by others 
in order that the dross may not adhere with 
troublesome firmness. 

Nevertheless, the most conscientious man- 
ufacturer does not consider that there are 
two qualities of galvanized iron pipe in the 
market; not believing that there is any 
practical difference between that from 
own, and that from other foundries, and 
continuing his scrupulousness, as he does, 
only for his own satisfaction. 

In the melted zinc, the iron lies from 
about five minutes to half an hour—that 
length of time sometimes elapsing between 
the removal of the first, and that of the last 
ae of iron put into the bath. Those left 
ee are not considered better gal- 

ized than those first removed. All are 
drawn upon an inclined plane, where they 
lie while the liquid zinc ‘‘drains away” 
from them. And this is the whole process 
of “ galvanizing’”’ iron. Its object, as be- 
fore said, is to protect iron from oxidation, 
by coating it with the light and far less 
readily oxidized metal, zinc. 

2d. Completeness of protection from oxi- 
dation or corrosion. 

It is found that galvanized iron articles 
used in building or rigging boats will out- 
last the boat itself, showing how well the 
zinc coating resists the constant action of 
salt air and water. Other instances will 
readily suggest themselves to the Society. 
On the other hand, very intelligent and re- 
liable persons inform the committee that 
they have, within the present year, taken 


up, in the town of Winchester, galvanized 
iron pipe (which had not been in the ground 
more than four or five years), and found it 


quite choked with iron rust. It had been 
used to bring water from a spring, many 
rods distant. 

The cause of this great difference is not 
far to seek, being simply that, in the latter 
case, the inside of the pipe was imperfectly 
coated with zinc, and consequently the iron 
at the unprotected points was exposed to 
galvanic as well as to ordinary chemical 
action, and yielded to the two with great 
rapidity. Of course this is an exceptional 
case, and any one can easily collect scores 
of cases where galvanized pipes have carried 
spring water for years without developing 
any marked oxide of iron in their interior, 


inside of small pipes has been thorou 
cleansed by the preparatory treatment wi 
dilute acid, and if it has not, then the 


in sume de repared to decide whether 
fresh water led thro 

pipes is ever so impregnated with salts of 
zinc as to become in any degree poisonous. 

That such water often contains salts of 
zinc is, I believe, admitted by all candid 
persons who are well informed on the sub- 
— Carbonate of zinc is often found in 

arger proportion than is the case with lead 
in waters which are admitted to be poisor- 
ously impregnated by that metal—half a 
grain to the gallon constituting a very dan- 
gerous lead water, while from two to six 
grains of carbonate of zinc to the gallon 
have been found by several chemists in wa- 
ters drawn through pipes of galvanized 
iron. This is freely admitted by the manu- 
facturer When the pro 
runs as high as five or six grains to the 

lon, the water becomes turbid and slightly 
buff in color, a — buff being the color of 
the carbonate of zinc precipitated by chemi- 
cal reagents from such waters. The so- 
called aérated waters, i. e. those most im- 
pregnated with carbonic acid gas, act most 
eogey on the zinc of ‘ galvanized 

n. 

It does not appear that any chemist has 
found the sulphate or the chloride of zinc in 
analyzing the waters in question, but that 
in every case where zinc has been found in 
water from “‘ galvanized” pipe, it has been 
in the form of the carbonate. 

The joints of this pipe are ‘‘ packed,” 
where they are screwed together, with eith- 
er red or white lead mixed with oil; so 
that one has a chance of drinking a little 
lead when first he begins to draw water 
through his ‘‘ galvanized” pipe. But ina 
few days this ‘‘ saturnine”’ adulteration 
must cease. 

It is plain then that families whose water 
supply comes through galvanized iron, pro- 
bably drink an appreciable amount of car- 
bonate of zinc every day. 

But it is neither plain nor at all probable, 
that carbonate of zinc exerts any harmful 
influence on the health. Your committee 
can find no proof that either the manufac- 
turers, or the workers of zinc, are injured 
by it, or that any person has been in any 
way poisoned by drinking water impreg- 
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— manufacturer says that such cases, 
ough rare, cannot be guarded against, it 
~ impossible to ascertain whether the 
vanizing will not be thorough. With out- 
side surfaces no such difficulty exists. 
3d. We come now to the real question 
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nated with it. Nor do we know that any 
practising physician has recorded an in- 
stance of any properly poisonous effect from 
the use of the carbonate or the oxide of 
zinc, whether externally or internally. One 
may theorize that if such salts mect with 
chloride of sodium in the digestive canal, 
there may occur a double reaction, and the 
isonous chloride of zinc may be formed. 
ut, so far appears, theory, 
unsupported by a particle of proof. 

There is more probability in the idea that 
a few persons may be affected by zinc wa- 
ters, as some are by iron waters, viz.: wi 
dull headache, and a mild form of dyspep- 
sia; but nobody reasons from such cases, 
that iron is a poison, and a dangerous ma- 
terial from which to make water pipes. 

One would much prefer a drinking water 
chemically pure, containing no trace of any 
foreign substance, be it animal, vegetable, 
or mineral ; but such a beverage is far more 
difficult to obtain than is generally supposed, 
and we can discover no ground for raising 
an alarm in relation to water drawn through 
‘‘ galvanized iron,”’ but must report that we 
know of no proof that water derives any 
poisonous or harmful quality from galvan- 
ized iron. 

The reading of this report was followed 
by free discussion on the subject of water- 
pipes. Nearly all present had used the gal- 
vanized iron pipes in their households, and 
concurred in the opinions expressed in the 
report. 
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Boston: Tuurspay, January 5, 1871. 


THE OPENING YEAR. 

Tue present week we open to our readers 
anew volume of the JournaL, and, in so 
doing, renew to them our best wishes for 
their prosperity, both professionally and 
socially. We gladly take the opportunity 
which an editorial like the present offers, to 
thank our friends who, by kindly advice and 
encouragement, as well as by their contri- 
butions, have lightened our labors; in like 
manner we would remind scores of those 
who are our readers that they should also 
be writers, and that each one who has in- 
teresting or valuable material to communi- 


cate is a delinquent, if he fail to place the 
same at the service of his brethren. 

The position which we laid down for our- 
selves in our Editorials of July 7th and 
14th, we believe, after six months’ experi- 
ence in the Editorial chair, to be strictly 
the correct one. We felt at that time dis- 
posed to give a meaning to every sentence 
we uttered, and then to live up faithfully to 
the principles we inculcated. With this 
end in view, we have striven carefully to 


th | Study the professional needs, intelligently 


to meet the wants of our brethren, and hon- 
estly and impartially to keep the path 
which our conscience showed to be the right 
one. How well we have succeeded in up- 
holding the character of one of the organs 
of the professidfi, others must judge. 

Standing, as we do, at a period in histo- 
ry pregnant with great interests, national, 
educational and moral, as well as medical, 
the public demands that those who have an 
influence in forming public opinion should 
exert their power strictly in accordance 
with the dictates of wisdom, honesty and 
justice. An intelligent public is willing to 
be led, but the very intelligence of the com- 
munity quickly challenges a misstep in its 
teachers and demands retraction of a false 
opinion. 

At this standpoint we are not unmindful 
of the obligations required of us in open- 
ing a new volume. We shall strive to keep 
one single object in view during the com- 
ing year, namely, the advancement of the 
profession and the diffusion of useful medi- 
cal intelligence, and, by such a course, we 
hope to merit the esteem of our patrons. 


Mepicat Darkxess.—‘‘I took up a paper 
a few weeks since, and found a physician, 
a graduate of a leading University, actually 
asking the question—Why England was the 
only nation that could not produce a physi- 
ologist? The fact is as incredible as it is 
fact. But think of the depth of darkness of 
learning in present medicine, ‘when, on the 
very land where was discovered the physio- 
logical truths of the circulation of the blood, 
the process of respiration, the presence and 
uses of oxygen, the division of nerves into 
nerves of sense, common sensation, and 
motion, the division of roots of nerves into 
sensory and motory, the reflex function of 
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nerves, the structure of bone, the transfu- 
sion of blood, the presence of fibrine as a 
separate part of blood, the fact that the poi- 
son of the viper is not poisonous when swal- 
lowed, the fact that if a main artery be tied 
the circulation will continue by the anas- 
tomosing vessels; and, not to name a hun- 
dred more things, the immortal discovery 
that narcotic gases may be inhaled to the an- 
nihilation of pain, with continuance of life— 
thjnk, 1 repeat, of the depth of darkness of 
present medical learning, when an English 
physician can ask why England is the only 
country that cannot produce a physiolo- 
gist.” 

The above is copied from the address of 
Dr. Richardson, F.R.S., President of St. 
Andrew’s Medical Graduates’ Association, 
Fourth Anniversary, Friday, Dec. 2d, as re- 
ported in London Medical Times and Ga- 
zette, page 680, 2d col. Think of the depth 
of darkness of present medical learning 
when a president of a graduates’ associa- 
tion gives sanction to such a false assump- 
tion as we have italicized. AmMeERicts. 


Cutorororu—Pro et Coxn.—Under this 
heading, Prof. N. R. Smith, of Baltimore, 
expresses the opinion in the Baltimore Medi- 
cal Journal, that while in surgical manipu- 
lations in which incisions and loss of blood 
are not involved, and hence no danger of 

yzmia, asin the reduction of dislocations and 
in operations on the eye, for instance, which 
require the patient to be completely passive 
and non-resistant, and in the case of ner- 
vous and timid persons who would refuse 
surgical operations, but for the confidence 
they place in chloroform, the use of the 
anesthetic is highly advantageous, he as- 
serts confidently, as the experience of half 
a century, that pyzmia or ichorrhzemia and 
septicemia after operations under chloro- 
form, are more common than when it has 
not been employed. This he attributes both 
to the more frequent secondary hemorrhage, 
and to the morbid influence of the ans- 
thetic on the functions of the nervous sys- 
tem, and its influence upon the constitution 
of the blood.—St. Louis Med. Archives. 


Larce Doses or Opium 1x Tetanus.—In 
view of the increased attention which pro- 
bably will be given to the use of chloral in 
the treatment of tetanus by reason of the 
encouraging results already obtained, it 
should not be forgotten that heroic doses of 
opium have also proved in many instances 
successful. L’Union Médicale gives the 


experience of Dr. Chazarin, who practised 
for seven years in the French colony of 
Senegal. He mentions altogether twenty- 
eight cases, twenty of which, treated by 
various means, terminated in death. The 
eight others were submitted to the follow- 
ing treatment: First day, 15 grains of gum- 
my extract of opium in solution; second 
day, 22 grains ; third day, 30 grains ; fourth 
day, 37 grains; fifth day, 45 grains; and so 
on, increasing dose each day seven 
grains if the symptoms did not improve. 
When 90 grains were reached, the doses were 


| diminished in the same ratio from day to day. 


Of these eight patients one only died, and 
this in consequence of frictions of oil of tur- 
pentine imprudently undertaken on the ad- 
vice of a neighbor. These cases deserve 
particular attention, though they are not 
very uncommon, as some analogous ones 
were published in L’ Imparziale of Florence, 
in the year 1868. Quinine was, however, 
in these latter instances added to the opi- 
um.—New York Med. Journal. 


Dr. E. Sommer, in Zeitschrift fir Ration- 
elle Medicin, declares that sleep is the re- 
sult of a deorygenation of the organism. 
“The blood and the tissues possess the 
property of storing up the oxygen inhaled, 
and then supplying it in proportion to the 
requirements of the economy. When this 
state of oxygen is exhausted, or even be- 
comes too small, it no longer suffices to sus- 
tain the vital activity of the organs, the 
brain, nervous system, muscles, &c., and 
the body falls into that particular state 


which we call sleep. During the continu- 
ance of this deep repose, fresh quantities of 
oxygen are being stored up in the blood, to 


act as a supply to the awakened vital pow- 
ers. Rest produces, though in a less de- 
gree, the same effect as sleep in reducing 
the expenditure of oxygen.’’—National 
Med, Journal. 


Mernop or Arrestinc Opstinate 
Epistaxis.—A writer in the Gazette des Hépi- 
taux states that attentive observations of 
the face of a patient attacked with epistaxis 
will detect a slight intermittent movement 
of the soft parts near the ala of the nose on 
the side where the blood is flowing ; even 
if this pulsation be not seen, it may be felt. 
Pressure with the finger over this branch of 
the facial artery is said to arrest the hemor- 
rhage immediately.— Med. Gazette. 


Proressor Vircnow has framed a code of 
“ Health Regulations for Armiesin the Field.” 
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Medical Miscellany. 


Tue Cnitpren’s Hosrrrat.—The annual 
meeting of the Corporation of the above named 
institution was held on Wednesday, at No. 21 
Sears’ Building, Nathaniel Thayer, Esq., occu- 
pied the Chair, and Charles 1. Fiske acted as 
Secretary pro tem. An election of officers for the 
ensuing year took place with the following re- 
sult : 

President—Nathaniel 

Vice President—George T. — 

Treasurer—John G. Wetherell. 

Francis H. Brown. 

M handler Robbins, Albert F " 
N. H. Emmons, Charles Faulkner, Robert C. 
Winthrop, William Ingalls, Charles H. Fiske, S. 
A. Green, Isaac Thacher, 1 Sturgis, Jr., 
Samuel Johnson, E. A. Strong. 

Tne Selectmen of Holyoke are beginning to 
realize that it is about time to do something to 
stamp out the smallpox. After consultation with 
the Seors of the State Board of Health, they 
have decided to district the town and assign to 
each district a physician with instructions to vac- 
cinate every person that has not been vaccinated 
within five years, or who has not a good scar from 
a former vaccination. Those who refuse to be 
vaccinated will be dealt with according to law. A 
town meeting on the smallpox question has been 
called for January 2. 


Tnose of the French wounded before Paris who 
fall into Prussian hands, when handed over to the 
french ambulances have a paper pinned upon 
their breasts giving a full and complete diagnosis 
of the case, written in French, to save a second 
examination of the wounds. Everything is con- 
ducted in the most admirable manner, showing 
the perfect discipline which reigns in every de- 
partment of the Prussian army. . 


Bromipe or Liratum.—In the American Jour- 
nal of the Medical Sciences for October, Dr. §, 
Weir Mitchell, as the result of some recent ex- 

riments on the action of the bromides, states 
the following as his conclusions as regards bro- 
mide of lithium 

** That it is efficient in some cases i 
where bromide of potassium has failed. epilepsy 

** That it is thus eflicient in lesser doses than 
the salt just named. | 

“That, as an hypnotic, it is superior to the 
potassium salt and to the other bromides.” 

Ile cites cases that would seem to confirm these 
views, and leaves for future evidence to decide 
whether or not they are correct.—Michigan Uni- 
versity Med. Journal. 


Errect oF MEDICINES ON TEMPERATURE.— 
Mr. F. J. Mavor, in a noxe to the Lancet, asserts, 
as the result of numerous experiments, that atro- 
pine, strychnine, opium, belladonna, 
digitalis, chloral hydrate, nitric and muriatic acids, 
nitrate and carbonate of potassa, ammonia, sul- 
phate of magnesia, iron, and aloes, all raise the 
temperature, both in fhealth and di If so, 


to overhaul our list of 
anti istics for further experimentation.— New 
York Medical Gazette. 


Gastric Dovcnr.—An apparatus for appl 
the douche to the stomach is deveribed ty De 
Ploss, of Leipsic. It is indicated in chronic gas- 
tric catarrh, poisoning, pyloric stricture, and py- 
rosis. It has a double but resembles the 
nasal douche in principle.—ZJbid. 


SCARLET FEVER, according to Dr. G. Johnson, 
is sometimes propagated by means of linen sent 
to laundresses to wash. It is, therefore, safer to 
wash our clothes at home. But, then, must we 
not get scarlatina at some period of our lives? 
Why not when we are young, and can be more 
easily spared if we die?—Dublin Medical Press 
and Circular. 


To accepted :— 
On Retroversion of the Womb —Notes of a Case in Pri- 
vate Practice —A Case of Poisoning with Gelseminum 
Sempervirens.—Case of Empywma.—Scquelx of 
stroke.—Another Remedy fur Hyd 


Pamputets Recetvep.—Tran 
can 


sactions of the Ameri- 
° rd Annual Meeting, New- 
port, KR. L., July 20, 1870. Pp. 103.—The Relations of 
the Medical Profession to Modern Education. By Ed- 
ward S. Dunster, M.D., N. York. Pp. 25. 


6, Dr. L. C. Lebanon, N. H., 


to Miss Li Tucker, of Chicago, I 
Deaths in sixteen Cities and Towns of Mi 

for the week ending Dec. 31, 1870. 
Cities and No. of 
Tovens. Deaths. Prevalent Diseases. 
Boston . 103 m 46 

eee Pneumonia . ... 20 

Worcester . . . 22 | Croup and Diphtheria . 14 
Lowell . ... Scarlet fever. . . . 9 
Milford. .... 38 
Lawrence . ... 


Somerville 
Fall River 
Waverhill . . « 


“22 
Holyoke ‘ts seven deaths from smiullpox in the 
past two weeks, re 


Groxcer Denny, M.D., 
of State Board of Health. 


Deatus IN Boston for the week ending Saturdry, 

Dec. 3ist, 103. Males, 56; females, 47. Accident, 2— 


Newburyport . 


abscess, l—apoplexy, l—aneurism, 2—asthma, 1—dis- 
ease of the bowels, l—inflammation of the bowels, | 
bronchitis, 2—inflammation of the brain, 1—congestion 
of the brain, 1—disease ot the brain, 2—burned, 1—can- 
cer, 2—consumption, 21—convulsions, 3—croup, 4—de- 
bility, 3—dropsy, 1—drupsy of brain, 5—dysentery, 1— 
erysipelas, 1—scarlet fever, 5—typhoid fever, 
tis, 1—disease of heart, 4—disease of the kidneys, 1— 
laryngitis, 1—congestion of the lungs, 2—inflammati 
of the lungs, 3—murasmus, 3—old age, 
premature birth, 3—peritonitis, 2—puerperal disease, 


Gna poop) age, 40—be 5 and 20 years, 
nder 5 years of age, tween 5 an 10 
—between 30 and 40 cars, 27—between 


60 years, 
17—above 60 years, 9. Born in the United 70— 
States, 


Springfield . ... 
Lymn. . «© « « 
Fitchburg * eee 


